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IN THE 
UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 22,045 | 


UNION STORAGE COMPANY, INC., 
Appellant, 


v. | 


ALEX R. SMITH, et al., 
Appellees. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


STATEMENT OF ISSUES PRESENTED 
1. Whether or not the trial court erred in concluding as a mat- 
ter of law that a valid, oral contract of insurance existed between 


the parties? | 


2. Whether or not the trial court erred in awarding interest on 
Appellees’ loss from June 30, 1964, rather than prospectively fom 
the date of Judgment? 


Ww 


RULE 8(d) STATEMENT 


The pending case has not previously been before this Court 
under the same or similar title. 


JURISDICTIONAL STATEMENT 


This is an appeal of a Judgment entered by the United States 
District Court for the District of Columbia in Civil Action No. 3100- 
65. Jurisdiction to entertain the appeal is vested in this Court pur- 
suant to 28 U.S.C. 1291. 


STATEMENT OF PROCEEDINGS BELOW 


The proceedings below were instituted by Mr. and Mrs. Alex 
Smith, Jr. (Appellees) against Appellant, Union Storage Company, 
Inc. (hereafter ““Union’’) for damages for the loss of certain of their 
household furnishings and personal effects delivered to Union for 
interstate shipment from Washington, D.C. to Las Cruces, New Mex- 
ico and subsequently destroyed by fire. The complaint asserted two 
causes of action: (1) Union’s breach of its common law bailment 
contract with the Smiths, and (2) Union’s breach of an alleged con- 
tract of insurance insuring Appellees’ goods. 


The case was tried to the Court on February 14, 1968. Ina 
Memorandum of Opinion, filed almost one month later, the trial 
court found for the Smiths in the amount of Seven Thousand, 
Seventy-Five Dollars ($7,075.00), together with interest from June 
30, 1964, and judgment was entered on March 18, 1968. This appeal 
followed. 


STATEMENT OF THE CASE 


In early September 1963, the Smiths, a young married couple, 


desiring to return to Mexico to complete their education, contacted | 


two or three moving and storage companies in the Washington area 


to inquire about their rates for packing and moving. Of the compa- | 
nies contacted, they found Union to be the most reasonable and | 


arranged for Union to come to their residence at 3022 R Street, 


N.W., to pick up their household goods and effects (J.A. 23-24). The | 
Smiths’ plan was to ship their goods to Las Cruces, New Mexico, | 


from which point they would then arrange for their movement across | 
the border to Mexico (J.A. 3, 26). 


On September 10, 1963, and again on September 13, when | 
heavier items were picked up, Union workmen came to the Smiths’ | 
residence and loaded their goods. The Smiths had pre-packed many | 
of their furnishings themselves (J.A. 4, 14). Union removed the 
goods to its warehouse at 628 O Street, N. W., where it had facilities 
for packing, crating and preparation of goods for long distance ship-' 
ment, as well as storage facilities. Approximately two days later, the | 
Smiths left Washington and travelled to New York and Boston en- . 
route to Mexico. (J.A. 10) | 


On October 25, 1963, after the goods had been delivered to | 
Union, Mr. Smith’s father, Smith, Sr., passing through Washington 
on a business trip to New York, advised Union that his son did not! 
wish to have the furnishing shipped to Las Cruces, as originally | 


planned, and instructed Union to hold the goods in storage until 
further notice (J.A. 25-26, 32-34). Union agreed (JA 34), and the | 


furnishings and effects were placed in storage, awaiting further: 


i 
{ 


| 

instructions from the Smiths (J.A. 34, 73-74). ! 
Two detailed packing lists were prepared by Union, one cover- 

ing the goods picked up September 10th and the other inventorying 
| 


the goods picked up September 13th. Goods prepacked by the 
Smiths were simply described as “cartons” or “boxes” since their 
contents were unknown to Union. Those items which had not been 
pre-packed were individually listed and their condition described. 
Both lists were received by the Smiths in late October or early 
November following their arrival in Mexico (J.A. 12, 66-67). Since 
the transaction was initiated as a domestic shipment of goods, and 
not as a Storage contract, no warehouse receipt was issued to the 
Smiths. This presumably was reflective of the intention of both 
parties that the storage would be temporary and that the Smiths 
would be furnishing further instructions, as advised by Smith, Sr., 
within the near future. 


By February 1964, Union still had not received any further in- 
structions from the Smiths concerning the shipment of their goods 
to Las Cruces (J.A. 32-34), and the goods were still being held by 
Union in storage.' On Sunday, February 16, 1964, a deranged Metro- 
politan Policeman, while on duty patrolling his beat, penetrated the 
warehouse in which the Smiths’ goods were located by breaking 
through a guarded window at night, and he forced-fed burning paper 
through the window, igniting the contents within (J.A. 44-46). In 
the ensuing fire, the entire warehouse was virtually burned to the 
ground (J.A. 46-47), destroying all the Smith property with the 
exception of a few badly damaged items which were later partially 
salvaged and returned to the Smiths (Tr. 32, J.A. 16-17). The police- 
man was later charged with arson, and his plea of not guilty by rea- 
son of insanity was accepted by the United States District Court for 
the District of Columbia (J.A. 45). 


For some reason not shown by the evidence, but due to appar- 
ent inadvertence 'on the part of Union or its failure to sooner realize 
that the Smiths’ ‘property was located in the destroyed warehouse, 
the Smiths were not notified of the fire until June, 1964, when they 
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returned to the United States and requested re-delivery of their prop- 
erty (J.A. 15). Union then discovered that the Smith property was 
among that destroyed in the fire. Smith, Jr., in a letter dated June | 
17, 1964, thereupon demanded an explanation of the reason his 
property had been destroyed by the fire and information concerning | 
“. . . insurance, etc... .” (J.A. 18, 68). In December, 1965, the 
Smiths instituted this action against Union. 


At trial, counsel for the Smiths conceded that Union exercised | 
ordinary and reasonable care to protect their property against dam- 3 
age by fire at 628 O Street, N. W. (J.A. 46) and thus abandoned any | 
claim for damages under § 28-1914, D.C. Code, 1961 Edition, which 
sets forth the common law liability of a warehouseman in the normal 
bailor and bailee relationship. There remained in the case, however, | 
the question, as stated by the trial court, of “. . . whether plaintiffs 
on the facts had an insurance contract with defendant which was 
breached entitling plaintiffs to the proceeds” (J.A. 58). 


On this issue, Smith, Jr. testified that on September 10th when! 
three of Union’s workmen made the original pickup of his property, | 
one of the workmen produced a 5%x8% printed form (J.A. 64) on | 
which the following typewritten notation appeared in the lower left- 
hand corner: “get amount of insurance wanted” (J.A. 5-6, 64). Fol- 
lowing these instructions, the truck driver asked Mr. Smith the 
amount of insurance he desired (J.A. 5). Smith hastily conferred 
with his wife, who was upstairs at the time, and gave the driver a 
rough estimate of the value of his household goods, stating they were | 
worth “$7,000.00 to $8,500.00” and that he would furnish a precise | 
amount later (J.-A. 6). The driver noted these figures below the 
quoted instructions on the slip, accepted a $25.00 deposit against | 
pickup charges, signed his name to the original of the form, and gave | 
it to Mr. Smith (J.A. 4, 6, 29, 64). 


As introduced in evidence, the pickup form given to the Smiths 
on September 10,' 1963, contained the additional handwritten nota- 
tion in the lower left-hand corner “$7.50 Per Thousand” (J.A. 64). 
From Mr. Smith’s testimony, it is clear that the truck driver did not 
mention these figures to him, and there was no discussion concern- 
ing insurance rates. Union’s witness, Herman Kallins, testified that 
Union’s truck drivers are not instructed in insurance and insurance 
rates and had no! authority to quote insurance rates to customers 
(J.A. 52). The numbers “7” and “5” in the figure “$7.50” differ 
clearly from the “*7” and “5” in the figures “$7,000.00 - $8,500.00,” 
and presumably were not written by the truck driver who inserted 
the figures “$7,000 - $8,500,” as testified by Mr. Smith. Thus, there 
was no evidence as to when or by whom the phrase “$7.50 Per Thou- 
sand” was written on the pickup slip. 


Before leaving Washington, approximately two days after the 
second pickup on September 13th, Smith, Jr. testified that he tele- 
phoned Union to inquire as to the progress of the packing and crat- 
ing of his goods and to confirm arrangements (J.A. 10). On the 
subject of insurance his testimony was general and abstruse. He tes- 
tified that he called to “reconfirm” that his goods were “confirmed 
for the insurance,” and that he was told that they were (J.A. 11). 
After leaving Washington, he stated that he called “‘once or twice” 
from Boston, again inquiring as to the status of the packing and 
crating i asking “confirmation” of the insurance. In none of these 
conversations did he furnish Union with any concrete, specific amount 
of insurance as he, by his own testimony, stated he intended to do 
following the September 10th pickup (J.A. 11-12). 


Mr. Smith’s father, Smith, Sr., was the only other witness to 
testify in support of plaintiff's contention that an oral contract of 
insurance existed between the parties. His only conversation with 
Union occurred on October 25, 1963, during his business trip to 
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_ was dated October 26, 1963, and was received by him in Mexico | 


New York. (J.A. 26) He taxied to Union’s office, and with the taxi | 
waiting outside, talked to Union’s general manager, Mr. Pincus (J.A. | 
26, 31). (It was during this conversation that he instructed Union | 
to cancel the shipping instructions and to place the goods in storage.) | 
He asked Union for the amount of its charges (J.A. 26-27). Presum- | 
ably because Union had no advance notice of Smith’s visit and his 

arrival was completely unexpected, Mr. Pincus did not have the | 
charges for handling and packing at hand and had to consult with | 
clerical personnel in the office before he could give Smith, Sr. a total | 
amount (J.A. 27). The charges came to $380.96, and without wait- | 
ing for a detailed, written statement Mr. Smith paid the charges, | 
requesting that he be sent a detailed statement and breakdown by | 
mail as soon as possible (J.A. 27, 29, 69). 


During the course of his meeting, Smith, Sr. testified that he 
had the September 10th and 13th pickup slips in hand and asked | 
Mr. Pincus whether or not insurance was included (J.A. 26-28). His | 
version of Mr. Pincus’ response was that “everything was all clear” _ 
and “taken care of” (J.A. 27-29). Mr. Smith testified, however, that | 
no mention was made by him concerning the amount of insurance | 
coverage (Tr. 80, J.A. 28). The entire meeting lasted for approxi- | 
mately one-half hour, and Mr. Smith left entering his waiting taxicab. | 
(J.A. 31) 


Two days later, Smith, Sr. received an itemized statement item- 
izing and allocating the $380.96 paid by him in Union’s offices. It | 


two days following his visit to Union (J.A. 30, 34, 75). The state- 


ment allocated the total charges between “pickup, packing and handl- 
ing,” “special moving, packing and handling,” and “storage.” Insur: 
ance was not mentioned in the breakdown, and no portion of the | 


total was allocated to or shown as a charge for insurance (J.A. 75). 
On its face, the statement was clearly a statement for charges accrued| 
| 


through October 26, 1963, with the partiai exception of storage 
which was charged from October 10, 1963, through November 10, 
1963. No other amounts were shown as prepayment of costs. 


Mr. Smith testified that he received the October 26th statement 
and personally studied and examined its content (J.A. 34). Noting 
that it failed to reflect a credit for the $25.00 paid by his son at the 
time the goods were picked up on September 10th, Mr. Smith imme- 
diately wrote Union on October 28th, bringing this fact to Union’s 
attention (J.A. 30, 70). Significantly, his letter of October 28, 1963, 
contained no mention of the fact that a charge for insurance was 
not shown on the October 26th statement (J.A. 70). Thereafter, 
Smith, Sr.’s only contact with Union was to pay, occasionally, 
monthly storage bills (J.A. 31, 34, 73-74). 


At the trial, Union was unable to reply to the Smiths’ unilateral 
version of their conversations with Mr. Pincus. As testified by Un- 
ion’s sole witness; Herman Kallins, Mr. Pincus, Union’s president for 
over 18 years, died prior to the trial on April 22, 1967 (J.A. 37). As 
a close corporation, our Code ($ 14-302) did not prevent the Smiths 
stating, ex parte, both sides of their conversation with the defendant 
corporation as it would have had the defendant been an individual. 


Mr. Kallins testified to the routine by which goods are prepared 
for long distance shipment, the procedures that are followed, and 
the point at which insurance, and formal documents confirming 
insurance, are issued to customers. He stated that the goods are 
first sorted and inventoried, then packed, re-packed or crated, as 
necessary, and weighed. As acknowledged by the trial court (J.A. 
60), since it is not possible to determine the cost of in-transit insur- 
ance until the goods have been weighed, Kallins testified consistently 
that at this point'the carrier scheduled to make the actual movement 
of the goods is then contacted and furnished with their weight and 
destination. On the basis of this information the carrier then quotes 


its freight charges and the cost of insurance, prepares a bill of lad- 
ing and sends an original and two copies to Union (J.A. 39-42). 


For understandable reasons, upon receipt of the bill of lading 
Union’s policy was to call the customer and obtain prepayment of 
the freight charges and insurance (J.A. 41). Kallins testified that 
since the Smiths had cancelled their shipping instructions and con- 
verted their moving contract to a storage contract after the goods had | 
been inventoried and weighed, but before arrangements had been 
made with another carrier for shipment, no freight charges and in- 
transit insurance rates had been obtained by Union and no bill of | 
lading had of course been issued (J.A. 42-43). With respect to insur- 
ance on stored goods, Kallins testified that this insurance was of an | 
entirely different nature, and was arranged through entirely differ- | 
ent channels. In such cases, if the customer requested storage insur- | 
ance, they were referred to an insurance agent who would write a 
personal property floater (J.A. 43-44). 


On the basis of the foregoing facts, the trial court found that 
at least in the mind of Smith, Jr. his goods were insured for not less’ 
than $7,000 (J.A. 61), that somewhere in the money paid by Smith, 
Jr. and Smith, Sr., consideration was paid for insurance (J.A. 61), and | 
that Smith, Jr. had proven a valid, oral contract of insurance cover- | 
ing his goods. Judgment was entered for the Smiths in the amount | 
of $7,000, plus $75.00 representing storage charges paid subsequent | 
to the fire, and interest from June 30, 1964, the date the Smiths ' 
learned of the fire. At trial, Union conceded, as it does here, the 
Smiths’ entitlement to storage charges paid subsequent to the fire, 
and to that extent the judgment is not challenged. 
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ARGUMENT 


I. THE EVIDENCE WITH RESPECT TO INSURANCE. 


This appeal does not challenge the trial court’s findings in the 
sense that they were “clearly erroneous.” Although certain inconsis- 
tencies exist in the testimony of the Smiths, there was no conflict in 
the evidence of the respective parties. This of course does not mean 
Union agrees that Mr. Pincus uttered the words attributed to him by 
the Smiths, but under the circumstances refutation was impossible. 
Thus, this appeal ‘challenges the conclusions of law drawn by the 
trial court. 


In determining whether an oral contract of insurance existed 
between the parties, we are concerned with what the participants 
said and did, and the documents which passed between them. In 
this connection, the evidentiary disability under which Union labored, 
and the correspondingly “‘open field” accorded the Smiths, is rele- 
vant. In such a context, the documentary evidence in the case must 
be regarded as having greater weight than the Smiths’ unilateral rec- 
ollection of conversations which occurred more than four (4) years 
prior to trial. This is not to imply that the Smiths intentionally 
embellished their account of their conversations with Union, but, on 
the other hand, as partisans, their testimony cannot be regarded as 
totally objective. 


A. Smith, Jr. 


The entire testimony of Smith, Jr. with respect to insurance 
consisted of the following (J.A. 5-6): 


“Q. Can you tell us on September 10 who came to your 
residence to pick up the goods? 


A. Three agents of Union Storage Company. 


1] 


Q. And what, if anything transpired when they came to 
pick up your goods between you and these agents? 


A. Well, first of all, we finished packing some of the 
goods that we had there, and that took a couple of hours. 
And then I asked them at the time what sort of a contract 
they had, because I had specified on the telephone before 
Union came to pickup the goods that I wanted to be sure 
these goods would be insured the minute they left my 
house. 
cd Fo * 


THE COURT: And I want to know if those are the men 
you asked what the terms of the contract was. 


THE WITNESS: No, I asked on the telephone—/ never 
requested the specific terms of the contract. 1 only told 
the gentlemen I spoke with at Union Storage I wanted to 
be sure I was covered by insurance the minute they took 
the goods out of my house. 


When these men came and they were leaving I asked them 
for a contract or confirmation that I did have this insur- 
ance, and asked for assurance that they had permanent 
possession of both. 

* ok * 


Q. At this time did they produce any sort of written doc- 
ument to you? 


A. They asked me first the amount of insurance I wanted 
and how much these goods were worth. 


Q. And what did you say to them? 


A. I said I am not sure, and I went upstairs and asked my 
wife, quickly would you please tell me approximately how 
much this is worth so I can give these men a figure in 
order to have that covered the minute they take this, and 
we will give them a fuller estimate when they give us a 
fuller detailed list of the goods as they have them. 
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Q. And did you convey this—now, you say you asked 
your wife. What figure did you convey to these people? 


A. $7,000 to $8,500.” [Emphasis supplied] 


The mentioned pickup slip speaks for itself (J.A. 64). It clearly 
reveals that it was in no respect an insurance contract of any sort. 
It was patently a document used, on the one hand, to instruct the 
truck drivers where to make a pickup, and on the other, as a receipt 
for the required deposit and Union’s possession of the goods. The 
form contained no standard, printed matter relating to insurance. 
The instructions “get amount of insurance wanted” had been spe- 
cially typewritten on the form. 


Of his converstaion with the drivers on September 13, Smith 
testified (J.A. 9-10): 


“Q. And what, if anything transpired on that occasion? 


A. They picked up basically some heavier goods, furniture 
and beds and things like that. 


* * * 


THE COURT: That is what the Court understood. Now, 
what did the truck driver say to you on September 13. 


THE WITNESS: He reconfirmed what they had told me 
earlier on the 10th, that my goods would be covered by 

insurance, and with the receipt I had in hand that con- 
firmed it, as he had told me earlier.”. [Emphasis supplied] 


Smith’s only other conversations concerning insurance were by 
telephone, once just before he left Washington following the pickup 
of his goods, and “once or twice” (J.A. 11) while in Boston. He 
testified to these telephone conversations as follows (J.A. 10-12): 


“BY MR. STAHL: 


Q. Mr. Smith, subsequent to September 13, did you have 
occasion to contact Union Storage as to your goods? 
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A. Yes. 

Q. When was that—do you recall? 

A. I contacted them by telephone, or two days after they 
picked up the goods and inquired as to the progress of the 


goods. 
* * * 


Q. And what, if anything, did you say to this person with 
whom you spoke? 

A. That I was leaving to New York and to Boston, that 
they had my telephone number and address of my friend, 
and also where they were supposed to send that and if 
there was any information that they needed for anything, 
to get hold of my friend here in Washington. 


Q. Did you at this time mention or inquire as to insur- 
ance on your goods? 


A. I once again reconfirmed. 

Q. State what you said to the person. 

A. I told him “I want you to reconfirm again to me inas- 
much as I only seem to have a blue slip of paper, exactly 
that I am confirmed for the insurance.” 

Q. What did this person say to you, if anything? 

A. They told me again that I was covered, that the piece 
of paper, the receipt, was my confirmation. 

THE COURT: What amount did they say you were covered 
in? 

THE WITNESS: They did not stipulate during that con- 
versation the amount. 

THE COURT: Did you ask them whether you were in- 
sured for a particular amount? , 

THE WITNESS: No. 

BY MR. STAHL: 


Q. Did you ask them whether or not the amount reflected 
on that receipt was the amount of your coverage? 


A. No. 

Q. Why didn't you ask? 

A. Because I'was talking about the insurance generally. 
They already had a figure on the receipt. 


Q. Subsequent to that occasion which you have just de- 
scribed, Mr. Smith, did there come another time that you 
contacted Union Storage to inquire about your goods? 
A. Yes. 
Q. When was that? 
A. I contacted them once or twice in Boston, by tele- 
phone, long distance. ! 

zd * * 


Q. What if anything did you say to him on this occasion? 
A. I wanted to know what was going on, because I under- 
stood it would be only a matter of days before they would 
have the shipment processed, and ready to ship out to 
Mexico. I asked him once again when they would send 
me a fuller confirmation for the insurance and for receipt 
of the goods.’ He said it was being processed and it would 
be ready within a couple of days. 

Q. Did he mention anything to you during this conversa- 
tion concerning your insurance? 


A. No.” [Emphasis supplied] 


The foregoing was the total conversation of Smith, Jr. concern- 
ing insurance. With respect to the cancellation of the shipping 
instructions and conversion of the transaction into a storage arrange- 
ment, he testified (J.A. 14): 


“Q. Now, Mr. Smith, did there come a time that your 
goods were shipped to Las Cruces, New Mexico, by the 
defendant? 


A. Never. 
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Q. Do you know why your goods were not shipped? 


A. They were not shipped primarily for reasons of money. 
My wife and I had packed most of the goods ourselves, 
and we were finally notified after calling Union Storage 
many times to find out the charges of what we felt was a 
very large amount for packing, we then decided that we 
had better not ship that because the money we needed for 
freight had to be used to pay their packing charges.” 


As revealed below, this reason conflicted considerably with the 
primary reason given by Smith, Sr. in his testimony. 


B. Smith, Sr. 


Smith, Sr. had only a passing role in the transaction between 
his son and Union. He was not a party to the contractual arrange- | 
ments between the parties, and he did not participate in any of his | 
son’s discussions and negotiations at the time the goods were deliv- | 
ered to Union. His was the role of a father; help with the finances | 
and give of his time when he could. Thus, his only personal con- | 
tact with Union was on October 25, 1963, when without prior 
announcement, he went to Union’s offices, and with a taxi waiting 
he paid his son’s packing and crating charges. 


Mr. Smith’s account of his conversation with Union on this 


occasion was as follows (J.A. 26-29): 
| 


“A. I came to inquire as to the cost of packing, the 
status of the packing, the reason for that is that we 
had received various telephone calls which had been 
made by my son, and we just could not find out 
what was holding up the packing and shipping. So, 

I told my son to tell Mr. Pincus that I would, person- 
ally, come and see him about the whole thing, 
because it has been held up, I do not remember how 
many weeks, but it had been held up for weeks and 
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I was afraid that it would not be able to get to Mex- 
ico in time. 

Q. Now, what exactly did you say to Mr. Pincus on 
this occasion when you visited with him in his store? 
A. I asked him first, ‘Is the furniture packed’ and he 
said, “Yes, it is packed.’ 


I said, ‘Well, you have taken so long in packing that 
I am afraid we are going to have to hold it up now 
until I can check to make sure that I can still bring 
it into Mexico.’ 


It was being consolidated in Las Cruces, Mexico, 
which is close to the El Paso Border. 


I told him that I would have to check on this. 


* * * 


THE COURT: No, what did you say to him about 
insurance and what did he say to you about it? 


A. Excuse me. 


I asked him specifically if the amount that he was 
giving me included insurance. It was a very specific 


question. The reason for that is that he was only 


giving me a global [sic] amount that I owed for 
everything. It was three hundred-some dollars— 

almost $400. I asked him, ‘How did you arrive at 

this figure?’ 


THE COURT: And you asked him, did the amount 
include insurance? 


THE WITNESS: I specifically asked him about _ 


insurance. 
THE COURT: What did he say? 


THE WITNESS: He said, yes, it covers everything. 
I asked him also if he would please give me a 
statement? 


i —e eee. cen eee De es. Se A 
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He said he would send me a statement, a detailed 
breakdown of these charges, and that, of course, 
never came, except some other piece of paper that 
we have, but specific insurance was mentioned and I 
inquired, due to my experience in this field. 

* Kk * 


THE COURT: The question was, did you know 
whether or not there was insurance on these goods 
before you saw Mr. Pincus. 


THE WITNESS: Yes, my son told me that there was 
insurance. 
* * * 


Q. Did you ever have occasion, Mr. Smith, prior to 
this meeting with Mr. Pincus to see any documents 
whatsoever concerning your son’s goods which indi- 
cated that they were insured? 
A. The only thing I had was I guess you call them 
pickup slips. I guess that is what you call them. 
That is where the little typed-in statement and the 
handwritten had been made, and I did not go into 
the amount of insurance. I merely noticed that and 
I said, ‘Is this all clear,’ and he said, ‘Yes.’ That is 
what I was told. 

* * * 


THE COURT: Did you specifically discuss the pick- 
up slip with Mr. Pincus? 
THE WITNESS: Yes, I had them in my hand, your 
Honor. 

* * * 


THE COURT: And you pointed to the insurance? 


THE WITNESS: Yes, I mentioned that I wanted to 
make sure that the insurance matter was completely 
cleared. That was specifically discussed. 
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BY MR. STAHL: 
Q. What did Mr. Pincus say to you? 
A. He said ‘Yes,’ everything is taken care of.” 


Concerning the length of his visit, Mr. Smith testified (J.A. 31): 
(FA. SI): 


“Q. Now, during your brief visit to Washington to 
see Mr. Pincus, how long were you on the premises 
of Union Storage? 


A. Just as long as that took him to deliver me a bill, 
which is, I would say a half hour or something like 
that. I had a taxi standing, and it took that long, 
because he! did not seem to have the information 
available. He had to consult some of his assistants.” 
{Emphasis supplied] 


And, on the matter of holding the goods in storage, he stated 
(J.A. 32-33): 


“Q. Now, what did you tell him about their house- 
hold goods—did you tell him to ship them or not to 
ship them? 
A. No, I told him to hold them. J said, hold them 
until I can check and see if I can still bring them 
into Mexico. J had to make arrangements at the 
border to bring the household effects into the 
country. You cannot bring them in without a 
permit, in other words. 

* * * 


Q. After your conversation with Mr. Pincus on Octo- 
ber 25, did you make additional inquiries to deter- 
mine whether you could get the goods across the 
border? 


A. Afterwards. 
Q. Yes. 
A. Yes. 


¢ 
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Q. What did you find out? 


A. I could not at that time and I just held the furn- 
iture until I had an opportunity to bring it in. 

Q. After checking with the border people, did you 
then get in touch with Mr. Pincus again or with any- 
one at Union Storage to tell them specifically to hold 
the goods? 

A. No, no one. At the time that I spoke to Mr. 
Pincus he said that he could hold it, he could charge 
me, of course, or he would charge me for holding the 
material, for storing it, but that is all. 


We never went into how long or what. Nobody 
else—nothing else was discussed.”’ [Emphasis supplied] 


Smith, Jr. testified that he decided to leave the goods with 
Union because the charges for packing and crating were greater than 
expected. The father alludes to this as a consideration, but stresses 
the anticipated difficulty of getting the goods across the border to | 
Mexico. Perhaps, he was embarrassed to relate the real reason as | 
stated by his son. In any event, he testified that he never subse-' 
quently advised Union whether or not he could bring the goods into 
Mexico, nor did he give Union any idea of how long the goods 


would be left in storage. | 
C. Mrs. Smith | 


Mrs. Smith’s only testimony concerning the alleged insurance 
arrangements with Union was as follows (J.A. 35): : 


Q. Now, Mrs. Smith, calling your attention to Sep- | 
tember 10, 1963 were you present at your residence 
when certain representatives of Union Storage came 
by to pick up your household effects? 

A. Yes. 


Q. At this time did you and your husband have 
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occasion to discuss the question of insuring your 
goods? 


A. Yes. 


Q. What, if anything, did you say to your husband 
or what did he say to you? 


A. My husband came up the stairs to ask me how 
much we should insure the goods for, and J told him 
that it would be an approximation because we were 

expecting a contract. 


I thought it would really be somewhere between 
$7,000 and $8,500. 
Q. How did you arrive at that figure at that time? 


A. I did it in a bit of a rush trying to take into 
account what we were sending out at that time. 


D. Documentary Evidence. 


Only the original pickup slip of September 10 contained any 
reference to insurance, and this was an instruction to Union’s truck 
driver to ascertain the amount of insurance the Smiths wanted. The 
driver’s execution of these instructions and the Smiths’ reply is set 
forth in the testimony above. 


None of the other exhibits contained any mention of insurance 
whatsoever. This is of particular significance in connection with the 
October 26, 1963 statement (J.A. 75) mailed to Smith, Sr. at his 
request containing a breakdown of the charges he paid on his visit 
to Union. Of similar significance are the monthly storage bills, two 
of which were introduced in evidence, (J.A. 73-74) sent to Smith, 
Jr. and paid either by him or his father. If the Smiths honestly 
believed they were covered by insurance or were genuinely con- 
cerned over whether they were or not, it is reasonable to conclude 
that they would have questioned these statements which contained 
no mention of or itemized charge for insurance. The October 26 
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custody for shipment, Union was a self insurer with respect to the 
goods./ Thus, the goods were covered. And, when the goods were 
turned over to the carrier engaged to make the actual shipment, 
formal insurance papers would issue in the form of a bill of lading, 
as testified by Mr. Kallins, Union’s witness. (J.A. 38-42) Accord- 
ingly, when Pincus said the goods were “insured” or that the goods | 
“would be insured”, these principles and procedures are doubtless | 
what he had in mind. However, the Smiths countermanded their 
instructions to Union, and the goods were placed in storage. At this 
juncture, Union’s status as a self insurer terminated, and the point | 
in time when a bill of lading would have issued continuing and con- 
firming insurance coverage not having been reached, a hiatus devel- | 
oped in the insurance coverage. 


If the Smiths had properly notified Union to remove the ends! 
from storage and to reinstitute shipment, the insurance would have 
promptly issued. At that time, a specific amount of insurance’ 
would have to be agreed upon, so that the insurance charges could | 
be determined and prepaid together with the freight charges, to the | 
inter-line carrier. Conversely, had they informed Union that the 
storage would be for an indefinite duration, it is likewise, reasonable 
to assume that storage insurance, a completely different type of 
insurance, would have been discussed. However, the Smiths did | 
neither. The matter rested with no clear understanding or meeting | 
of the minds on the part of either side. | 


149 US.C.A. 20(11), 319 
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statement was personally and carefully examined by Smith, Sr. 
Indeed he must have, for he wrote to Union two days after its 
receipt noting that Union had failed to credit his son’s $25.00 
pickup deposit. In view of the fact that Smith, Sr. testified he was 
specifically concerned about insurance at the time he met with 

Pincus, it is particularly strange that he did not comment on the 

failure of this statement to include a charge for insurance. More- 
over, whatever the subjective state of mind of Smith, Jr., these doc- 
uments clearly show that Union did not regard an insurance 

contract as having been made with the Smiths. 


E. Inferences and Conclusions. 


What the evidence establishes is that the Smiths initiated dis- 
cussions with Union directed toward the eventual issuance of insur- 
ance on their household goods and effects, but that these negotia- 
tions never ripened into a firm contract or agreement. The evidence 
suggests several explanations for this failure, but the basic reason is 
that the Smiths, by their own admission, never furnished Union 
with a specific amount of insurance although in their testimony 
they stated they intended to do so. Rather, they simply gave Union 
an estimate or approximation of the value of their goods. This is 
what Smith told Union’s truck driver, and it can be presumed that 
the truck driver related this information to Union. This left Union 
awaiting further information from Smith, which information was 
never submitted. 


Even if Union, in response to Smith’s inquiries did state that 
the goods “‘were” or “would be insured”, these statements are not 
wholly inconsistent with Union’s state of mind and its approach to 
the transaction. The arrangement with the Smiths originated as an 
interstate movement of household goods. In this capacity, Union 
was a common carrier and for so long as the goods were in Union’s 
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Il. THE APPLICABLE LAW. 
A. Burden of Proof. | 


Oral contracts of insurance have been held valid in the District 
of Columbia. See Washington Fidelity Insurance Co. v. Burton, 287 | 
U.S. 97 (1932), and Resnick v. Wolfe and Cohen, D.C. Mun. App., 
49 Atl. 2d 809 (1946). However, the instant case is of first impres- | 
sion and resort to decisions of neighboring jurisdictions is required. 


In general, oral contracts of insurance must be definite and 
certain, and the parties must agree on all essential terms, the subject 
matter insured, the risk insured against, the time, commencement 
and duration of the risk, the amount of insurance, the premium, and | 
the time it is to be paid. 29 Am. Jur., Insurance, $191 (1960). | 


Couch on Insurance, 2d Vol. I, $14.21, pp. 598-599, supported by | 
abundant case citations, states: | 


Parol contracts must be clearly and convincingly 
established, or the courts will refuse relief or remedy, 
whether at law or equity. ... All the essential ele- 

ments of a valid contract must be established, such | 
as the parties and the agreement of the parties as to 
the subject matter, the amount, the risk, duration, 
the rate, and other terms. [Emphasis supplied] 


These authorities suggest that the required burden of proof is more 
than a mere preponderance of the evidence. Rather, it would | 
appear that an oral contract of insurance must be established by a | 
quantum of proof analagous to that required to sustain allegations | 
of fraud or fraudulent misrepresentation. The question, therefore, | 
in this case is whether all of the essential elements of an oral insur- | 


ance contract were established by clear and convincing evidence. 


The belief of one party, in his subjective view, that he is 
insured or that he has entered into a contract of insurance is not 
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determinative. The test is whether on the objective evidence reason- 
able men would conclude that there was an agreement, a meeting of 
minds by the parties, on all essential terms of the contract. Couch 
states at $14.14, p. 588: 


Although the older cases speak of a meeting of the 
minds as essential to the formation to the contract, 
the modern view applies an objective rather than sub- 
jective standard. It is accordingly held that an agree- 
ment exists between the parties when a reasonable 
man would believe that there was an agreement... 


In Celina Mut. Cas. Co. v. Baldridge, 213 Ind. 198, 10 N.E.2d 904 

(1937) (quoting Clark v. Ins. Co. of North America, 89 Me. 26, 35- 
36, 35 A. 1008, 1111 (1896)), the court stated the principle as 
follows: 


The contract of insurance is to be tested by the prin- 
ciples applicable to making contracts in general. The 
terms of the contract must have been agreed upon. 
This necessarily implies the action of two minds of 
two contracting parties. If it is incomplete in any 
material particular, or the assent of either party is 
wanting, it\is of no binding force. [Emphasis in the 
original ] 
As if addressing himself to the case at hand, Couch further states at 
§14.21, p. 600: 


The burden of proof is upon the plaintiff who claims 
to be insured under an oral contract. Evidence which 
shows merely an incomplete, indefinite, conditional, 
and tentative arrangement for insurance, is insuffi- 
cient to establish a valid oral contract of fire insur- 
ance. [Emphasis supplied] 
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B. The Missing Elements of the Contract. 


1. The Amount of the Insurance. 


At page 12 (J.A. 6) of the transcript Smith, Jr. stated: 


I said I am not sure, and I went upstairs and asked 

my wife quickly would you please tell me approxi- 
mately how much this is worth so I can give these 
men a figure in order to have that covered the minute 
they take this, and we will give them a fuller esti- 
mate when they give a fuller detailed list of the | 
goods as they have them. 


Smith went on to say he told the men, “$7,000 to $8,000.” | 
Although Smith testified that on several occasions he reconfirmed | 
the existence of the insurance with Union, by his own admission he | 
never furnished more exact information, even after he received a. 
“fuller detailed list of the goods at the end of October” (J.A. 11). | 


If Smith never specified a definite, specific amount of insur- | 
ance, how could Union possibly know what amount of insurance to: 
issue Smith? Union was under no obligation to pick and choose | 
between the two figures and was justified in relying upon Smith fur- 
nishing a more definite amount as he stated he would. Since he | 
never did, it is impossible to conclude that there was a meeting of | 
minds with respect to the amount of insurance. The Court below 
simply selected one of the two approximations and made a contract 
for the parties which neither, especially the Smiths, regarded as defi- 
nite and complete, on the basis of the approximations furnished by 
them. | 


| 
| 
In National Surety Corp. v. Brunswick Corp., 391 F.2d 26 (5 | 
Cir. 1968), the issue involved a dispute between two insurance com: 

| 
panies over which was the insurer of a bowling alley when a fire | 


occurred during negotiations by one company to transfer the risk to 
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the other. The trial court, affirmed on the appeal, found that no 
valid oral contract of insurance existed between the two insurance 
companies for theireason that, among other things, the amount of 
the insurance was ‘uncertain. Apparently, during the negotiations 
some discussion was had with the bowling alley concerning a reduc- 
tion in the amount of coverage. The Court stated the general prin- 
ciples in this manner: 


It is generally accepted that even for an oral contract 
for fire insurance . . . that the elements of such a 
contract are identity of property insured, the risk 
insured against, the period the insurance is to be in 

- force, a promise to pay or indemnify in a fixed ascer- 
tainable amount, and the premium to be paid (pre- 
mium may be implied to be at the usual and custom- 
ary rate). But as in any contract, the minds of the 
parties must meet on every material point. If there 
is a lack of agreement on any essential feature the 
contract is not binding. ... [Emphasis supplied] 


It went on to say: 


... it is clear to the Court that no valid enforceable 
contract was ever in force at the time of the fire. At 
least one essential element was absent—the amount of 
the insurance. There was no meeting of the minds in 
this particular. 


In National, the Court could have found that absent any speci- 
fic instructions from the insured, the amount of the insurance, as 
between the two companies, was to be in the same amount as the 
policy to be cancelled. The evidence showed that the representatives 
of the two companies believed themselves that the risk had been 
effectively transferred. However, because of the negotiations con- 
cerning reduction ‘of the insurance in process at the time of the fire, 
the Court held that the minds of the parties had never met with 
respect to the amount of insurance, and therefore, that no contract 
had been formed. 


¥ 
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In Farmers Mutuals Insurance Co. v. Wolfe, 233 N.E. 2d 690, | 
Ind. App. (1968), an insurance company sought a declaratory judg- : 
ment with respect to its liability on an alleged farm liability policy 
claimed by Wolfe. The trial court found an oral contract existed, 
and the appellate court reversed. Quoting Posey County Fire Asso- | 
ciation v. Hogan, 37 Ind. App. 573, 77 N.E. 670 (1906), the Court | 
stated: 
... If the parties have not agreed upon the subject 
of insurance, the limit and duration of the risk, the 
perils insured against, the amount to be paid in the 
event of a loss, the rate of premium or upon any 
other element or term which may be peculiar to the | 
particular contract, whatever may have been the nego- 
tiations or propositions passing between them, these | 
have not reached the form and obligation of a sub- 
sisting contract. In other words, the negotiations 
must leave nothing open for future determination, | 
but must contain the definition of a definite and com- 
plete agreement, binding the insured to pay the pre- 
mium though the loss does not happen, as well as 
binding the insured to pay the amount insured, if the 
loss does happen... (Emphasis supplied) 


= See 


As reported, the case, does not state what the failure of the proo 
was with respect to the amount of the insurance. However, with 
respect to the amount of the premium, it recites that the agent 
quoted the premium as being between $30 and $40. 


! 


In the instant case, the negotiations left the amount, the dura-| 
tion and the total premium, all open for future determination. The 
Smiths were awaiting a more complete inventory of their goods be-| 
fore furnishing a specific amount of insurance. They received the 
inventory but never furnished the amount. Total premiums could 
not be quoted until the amount was received and together with the 
weight of the goods, passed on to the carrier employed to move the 
goods to Las Cruces. 
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The comments of the Court in Farmers relating to the indefin- 
iteness of the premium is analogous to the lack of certainty in the 
amount of insurance in the case of the Smiths. The opinion states 
that “. . . there must be an agreement as to the exact amount of 
the premium being paid in order to create a binding contract. In 
other words, there must be a definite understanding as to the exact 
amount of the premium to be paid.” (Emphasis supplied) The 
Court found the absence of this exactness to be a fatal defect in the 
contract. In the case at hand, there is a similar lack of certainty in 
the amount of insurance, a more vital term of the contract. If the 
existence of an oral contract of insurance must be denied for lack 
of certainty because of a $10 range in the premium to be paid, then 
a fortiori, the existence of such a contract must be likewise denied 
where a $1,500 variation exists with respect to the amount of the 
insurance. 


In Dayton v. Traveler’s Insurance Co., 259 S.W. 448 (Mo. Sup. 

Ct. 1924), suit was filed by an executrix on an alleged accidental 
death policy. At issue was the question of whether or not an oral 
contract of insurance existed between the decedent and the. insurance 
company providing for $7,500 in the event of accidental death. Fol- 
lowing a brief conversation, the agent for the company had sent the 
decedent an insurance application for his signature and return. The 
Court asked the question: “What was agreed upon in this case?” At 
page 449 the opinion states: 

The policy sued upon stated a principal sum of 

$7,500.00 for loss of life. The application mentioned 

$25.00 weekly for accident. ... In that conversation 

not a syllable was uttered by either party that any of 

those amounts were agreed upon, or that there was 

any understanding whatever as to the principal sum 

of the policy. ... Let it be assumed that in a casual 

conversation of this kind the party desiring the insur- 
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ance understands in a general way what the terms of 
the policy will contain. That by no means contains 
all the terms of the contract. | 
The amount to be paid on death or disability, the 
duration and cost of the policy, are terms which | 
must be understood before there is a contract. | 


Dayton establishes that a certain formality is necessary in the final | 
execution of the insurance contract, be it written or oral. Generali- | 
ties of conversation do not result in contracts where this formality 


is absent. | 

In his testimony, Smith alluded generally and vaguely to the | 
fact that he wanted to be fully covered from the time the goods left: 
his house. In Southern Cas. Co. v. Flowers, 38 S.W. 2d 570 (Tex. | 
Comm. of App. 1931) the term “full coverage” was urged as mean- | 
ing a reasonable amount of insurance. The court rejected this inter- | 
pretation while holding that the transfer of a policy from an old to | 
a new car insured the new car for the amount of the old insurance. 
This case is relevant because throughout their testimony the Smiths | 
stated they told Union they wanted everything to be “clear’’, to be | 
“taken care of,”’ and to be “covered from the time the goods entered | 
Union’s hands.” The term “‘full coverage” is comparatively more pre- | 
cise than the statements of the Smiths, yet it was held not to be exact! 


enough to yield a contract. 


| 
Finally, in Robinson v. Gardiner, 76 A.2d 354 (Md. 1950), the | 
amount of insurance was again squarely involved. In Robinson, as | 
in many of the other cases discussed above, a history of past dealings | 
existed between the parties. Robinson owned a fleet of trucks which | 
for years had been insured in a standard amount through Gardiner, | 
an insurance agent. Having purchased a new vehicle, Robinson asked | 
the agent, Gardiner, to write a policy which would keep him “.. . | 
free from any and all liability for either personal injury or property’ 
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damage which might grow out of ownership . . . of the aforesaid 
vehicle.”” The court found that such an amount was too indefinite 
and vague to be ascertained and could not be supplied without mak- 
ing a contract for the parties. This conclusion is not in itself surpris- 
ing. However, the court could very easily have found that it was 
incumbent upon the agent to insure the new truck in the same 
amounts at least as Robinson had consistently insured his vehicles in 
the past. However, the coi rt rejected this alternative, for the reason 
that it would in effect be making a contract for the parties which 
the evidence did not clearly indicate was mutually intended. In the 
Smith case, the trial court on somewhat analogous facts, did make 
the contract for the parties, and it was no more justified than the 
court in Robinson would have been had it succumbed to the same 
temptation. 


2. The Amount of the Premium 


The only rate of insurance in the case was the notation on the 
September 10th pickup slip “$7.50 Per Thousand.” If the amount 
of insurance is taken at $7,000, the premium thus would have been 
$52.50, or at $8,500, $63.75. Thus, the variation in the amount of 
the premium would be $11.25, $1.25 greater than the $10.00 varia- 
tion in Farmers Mutuals, supra, which the court found sufficient to 
invalidate the existence of an oral contract of insurance. 


Of equal significance, Union never billed, and the Smiths never 
paid, either by separate charge or as an allocable part of any lump 
sum payment, an amount equivalent to either of the premiums so 
computed. The first transfer of money was in the amount of $25.00. 
This clearly and unquestionably was a deposit against pickup, pack- 
ing and crating charges. The second payment was made by Smith, 
Sr., and the elements of the charge were supplied to him in Union’s 
itemized October 26th statement with respect to which Smith’s only 
comment was the omission of the $25.00 deposjt as a credit. The 
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bills for storage, two of which were introduced as evidence (J.A. 73- 
74), were designated for “storage” and nothing else. The Smiths | 
did not deny that other storage bills were submitted similarly labeled. | 
From the foregoing, it irresistibly follows that the Smiths never paid 
for the insurance of which they contend they were the beneficiaries. ; 
Over the five (5) month period during which their goods were in the 
possession of Union, it is impossible to believe the Smiths would have | 
paid, without question, periodic statements which reflected no sep- | 
arate charge for insurance, if they genuinely believed they were 
insured. | 

3. Risk Insured Against and Its Duration. 


As initiated the discussions between Smith and Union contem- 
plated the issuance of “‘in-transit” insurance. If the evidence estab- | 
lished an exact amount of such insurance, and the premium there- | 
fore, the risk and duration thereof could have been assumed. How- 
ever, the Smith property was not lost while in transit; it was lost 
after its removal from channels of interstate commerce and placed, 
at the Smiths’ instructions, in storage. 


What were the risks to be insured against in this changed cir- 
cumstance? What basis is there for supplying standard terms, condi- 
tions, and exclusions for goods in storage? Were the Smiths entitled 
to presume that the terms and conditions of “‘in-transit”? were the 
same as insurance coverage for goods in storage? Did they even 
intend the goods to be insured while in storage, or did they expect 
the storage to be temporary and that they would be moved to Las 
Cruces within a week of two, with consequent “reinstatement” of 
in-transit insurance. These questions point up the uncertainty, the | 
incompleteness of the arrangements between the parties, the com- 
plete absence of any meeting of the minds with respect to the risk 
to be insured against, if any, and the duration of such risk. All of ! 
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these factors were left in an inclusive, indefinite and uncertain state. 
In this posture, they failed to meet the criteria of definiteness and 
certainty required in all contracts of insurance as reiterated in the 
cases cited above. 


Ill. ALLOWABLE INTEREST. 
Our Code (§ 15-109) provides: 


“In action to recover damages for a breach of contract 
the judgment should allow interest on the amount 
for which it is rendered from the date of judgment 
only. This section does not preclude the jury or the 
court, if the trial be by the court, from including 
interest as an element in the damages awarded, if 
necessary to fully compensate the plaintiff... .” 


This Court ruled in Flanagan v. Charles H. Tompkins Co., 86 
U.S. App. D.C. 307, 182 F.2d 92 (1950) that the statute forbids 
interest before judgment as a general rule and there must exist some 
reason for allowing interest from an earlier date to justify the trial 
court in doing so. In Flanagan, the trial court had refused interest 
prior to judgment, and this Court affirmed on the grounds that the 
appellee was not in bad faith and the controversy was real and not 
colorable. The Court appears to have felt that in order to award 
interest prior to judgment where the damages are unliquidated, the 
trial court must find either (1) that the defendant was in bad faith, 
or (2) that no genuine, bona fide basis for dispute existed between 
the parties. 


A typical case in which pre-judgment interest was awarded was 
Earll v. Picken, 72 U.S. App. D.C. 91, 113 F.2d 150 (1940). The 
case involved trustees who had engaged in self-dealing with encum- 
brances on property and eventually purchased the trust property on 
foreclosure. The cestui que trust was found to be entitled to an 
accounting for profits. This Court stated at page 101: 
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“Plaintiff here would not be fully compensated with- 
out interest on the money which had been wrong- 
fully withheld from him during the past decade.” 


Obvious bad faith and other extraordinary reasons were present in 
the case warranting departure from the general rule enunciated in | 
the statute and the award of interest from a date prior to the judg- | 
ment pursuant to the exception allowed by the statute. 


In the case at hand it is apparent that there was a bona fide | 
basis for the dispute between the parties concerning insurance cover-' 
age. Considering the paucity and quality of the evidence, Union was. 
justified in taking the position that such a contract did not exist | 
between the parties. More than an adequate basis existed for | 
Union’s position. The dispute between the parties was real, and | 
clearly not merely colorable. Moreover, in order to support an, 
award of interest from a date prior to the date of judgment, this | 
Court held in National Trucking and Storage Co. v. Pennsylvania’ 
Railroad Co., 97 U.S. App. D.C. 52, 228 F.2d 23 (1955) that the 
trial court must make a finding that interest from the earlier date is | 
necessary, within the words of the statute, to “fully compensate the! 
plaintiffs.””" No such finding was made by the court below in the | 
instant case. In the absence of such a finding and with the other | 
considerations mentioned in Flanagan, only interest from date of | 
judgment was allowable in the instant case. See Fries Beall & Sharp 
Co. v. Livingstone, 56 App. D.C. 209, 12 F.2d 150, 152(_), and’ 
Shima v. Brown, 77 U.S. App. D.C. 115, 133 F.2d 48 (1943). | 


| 
' 


Under the foregoing authorities, the trial court’s award of inter- 


est from June 30, 1964 was contrary to law. | 
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CONCLUSION 


In union with the trial court, one cannot help but be sympa- 
thetic with regard to the loss suffered by the Smiths. At the same 
time, however, Union did not profit by the criminal act of the 
deranged policeman. And, considerations of sympathy and equity 
do not warrant or justify disregard of established principles of law, 
formulated and refined over decades. Although these considerations 
occasionally may be the basis for formulating exceptions to estab- 
lished principles of law, they do not justify ignoring established legal 
principles to satisfy a personal concept of justice. This is what is 
meant by the “rule of law”. In the case at hand, application of 
these established principles requires reversal of the judgment below. 
If the facts warrant an exception to the established law of the case, 
we must look to the appellees for its basis. 


Respectfully submitted. 


William F. Reed 
STANFORD & REED 


1825 K Street, N.W., Suite 707 
Washington, D.C. 20006 


Attorneys for Appellant 
October 7, 1968. 
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IN THE 
UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 22,045 


UNION STORAGE COMPANY, INC., 
Appellant, 


Nie 


ALEX R. SMITH, et al., 
Appellees. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEES 


COUNTERSTATEMENT OF ISSUES PRESENTED 


1. The Trial Court did not err in concluding, as a matter of, 
law, based upon the facts, testimony and evidence adduced at trial, | 
that a valid, oral contract to insure existed between the parties to | 


this cause of action. 
| 


2. The Trial Court did not err in awarding interest on Appel- | 
lees’ loss from June 30, 1964, the time the loss became known to | 
Appellees, rather than prospectively from the date of the Judgment | 
herein. | 


RULE 8(d) STATEMENT 


The pending case has not been previously before this Court un- 
der the same or similar title. 


JURISDICTIONAL STATEMENT 


This is an appeal brought by Appellant of a Judgment entered 
by the United States District Court for the District of Columbia in 
Civil Action No. 3100-65. For the purposes of this appeal, Appel- 
lant invokes this Court’s jurisdiction pursuant to 28 U.S.C. 1291. 


COUNTERSTATEMENT OF PROCEEDINGS BELOW 


The proceedings below were instituted by Alex R., Jr., and 
Sheila C. Smith, husband and wife (Appellees), against Union Stor- 
age Company, Inc. (Appellant), for breach of contract and damages 
flowing therefrom as a result of the destruction and loss of their per- 
sonal property while same was in the exclusive care, control and pos- 
session of Appellant. The Complaint was set forth in six (6) counts 
for breach of contract and damages, as follows: for breach of com- 
mon law bailor-bailee relationship; breach of contract by Appellant 
in failing to procure, as represented to Appellees, requested insurance; 
in the alternative, if the insurance was procured, for failure to com- 
pensate Appellees for the amount of the loss; breach of contract due . 
to Appellant’s failure or refusal to collect, obtain and pay over the 
amount of the loss; breach of contract by assessing Appellees charges 
for storage on property which did not exist; and for the return of 
monies so paid. |All counts were combined with claims for damages 
and interest. Trial commenced on February 14, 1968, and on March 
18, 1968, the Trial Court entered Judgment on behalf of Appellees 
in the amount of $7,075.00, plus costs and interest from June 30, 
1964. Thereupon Appellant took this appeal. 


eek Soe es ee SSS aa ees eee ee Oe ee 


COUNTERSTATEMENT OF THE CASE 


Appellees offer this Counterstatement of the Case so that an 
orderly picture of the exact sequence of events, the causal facts, and 


supportive testimonial and evidentiary references may be presented | 


to the Court in a clear and precise manner. 


Alex R., Jr., and Sheila C. Smith (Appellees) were married on 


June 1, 1962, in Mexico City, Mexico (JA. 2). In September, 1963, | 


they were residing in Washington, D. C., at 3022 R Street, North- 


west. The Smiths were preparing to return to Mexico to finish school | 


(J.A. 3). Although the Smiths both are of families of substantial 
wealth, as young marrieds they were, quite naturally, independent 

and concerned with the practicalities of life, and, in preparation for 
their trip, they sought a moving company of reasonable rates to trans- 
port all of their earthly belongings, inclusive of a large number of 

expensive wedding gifts. After having made a number of inquiries, ? 
Mr. Smith, Jr., was referred to the Union Storage Company, Inc. | 
(Appellant), on the basis that it was allegedly a reputable company | 
and fairly reasonable in prices (J.A. 3). The Smiths intended to ship | 
their goods to Las Cruces, New Mexico, U.S.A., and from there have! 


them brought across the border to Mexico (J.A. 3, 25, 26). 


It should be noted here that Alex Smith, Jr., for some time | 
prior and subsequent to the period involved in this litigation, had 
been employed by firms involved in world-wide commercial, trading) 
and shipping activities. He was no stranger to the field of mercan- | 
tile and sh.:ping transactions (J.A. 2, 3). This is also true of his; 
father, a key witness in the proceeding, as will be shown in more; 
detail in later pages of this brief. In addition, due to the occupa: 
tions of both Alex, Jr., and Sr., they’ve had a great deal of experi- | 
ence in long distance moving and shipping. It was in this connection | 
that Mr. and Mrs. Smith, themselves, packed and crated many of | 
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their valuable belongings prior to committing them to Appellant 
herein (J.A. 5, 7). 


After Smith, Jr., initiaily contacted Appellant by phone to as- 
certain details as to insurance and quotations on charges (J.A. 3, 4, 
5), Appellant’s agents arrived on September 10, 1963, at the Smith 
house for the first of two pickups (J.A. 4, 5). At this time, Appel- 
lees again made it known to Appellant that they wanted their goods 
insured from the moment the goods left their home (J.A. 5). Mr. 
Smith, Jr., requested a written contract from the agents in this re- 
gard (J. A. 5), and the agents then requested from Smith, Jr., the 
amount of insurance he wanted (J. A. 5). In the normal rush of 
packing and pickup, Smith, Jr., hurriedly conferred with his wife as 
to what valuation was to be placed on these particular goods (many 
of which were heirlooms and wedding gifts, the value of which was 
not easily determinable) and a figure of $7,000.00 to $8,500.00 was 
decided upon (JA. 6, 35). When this figure was given to the Ap- 
pellant’s agents, they made notations on a written document in their 
possession and gave same to Appellees (J.A. 6, 7). This document 
was a printed receipt from Appellant. It bore the typewritten phrase 
“Get Amount Of Insurance Wanted,” the figures “$7000 to $8500,” 
the handwritten figures “7.50 per Thousand,” Appellees’ address in 
Mexico, Appellees’ referral address in Washington, D. C., for Appel- 
lant’s convenience, the name of Appellant’s agent, confirmation of 
pickup, and the date of September 10, 1963 (J.A. 6, 7, 64). This 
document, as just described, was given to Appellees in response to 
Smith, Jr’s. request for a written document confirming pickup and 
insurance. On September 13, 1963, Appellant’s agents again came 
to the Smith house to pick up the remaining goods, and another 
document was given to Smith, Jr., confirming this pickup (J.A. 7, 
65). During this second pickup, Appellees again inquired of Appel- 
lant’s agents as to confirmation of insurance. Appellees were again 


told that they were fully covered by insurance (J.A. 9, 10, 11, 12). 
At this juncture, Appellant now had in its possession over a ton of 
appellees’ property (J.A. 7, 8, 66, 67). 


On or about September 15, 1963, the Smiths departed for New | 
York and Boston (Mrs. Smith’s family home), and later, on to Mexico | 


(J.A. 10). During this period in New York and Boston, Smith, Jr., 


telephoned Appellant on several occasions to determine the progress ! 
of the shipment and the insurance. On at least one of these occasions, | 
Mr. Smith spoke with Mr. Pincus, now deceased, who was president | 
and general manager of Appellant. Mr. Smith was again advised by | 
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Mr. Pincus that it would be only a matter of days before the ship- 
ment would go out and, again, that Smith was covered by insurance 
as represented by the aforementioned receipt, and, that “Fuller Con- 
firmation For The Insurance and For Receipt Of The Goods” would 
be sent to Smith within a few days (J.A. 10, 11, 12). The Smiths 


| 


again apprised Appellant of their itinerary and forwarding addresses | 
(J.A. 11). After Boston, the Smiths departed for Mexico. 


! 


At this juncture, it should be noted that prior to committing | 
his goods to Appellant, Mr. Smith had a Home Owner’s Insurance 
Policy with the All State Insurance Company covering the subject | 
goods. The policy was in the amount of $15,000.00. Based upon | 
the representations by Appellant to Appellees that their goods were 
fully insured as reflected in the written documents already in the | 
possession of Appellees, and the representation that additional writ- 
ten evidence as to the insurance was forthcoming from Appellant, | 
Mr. Smith relied upon these documents and said representations and, 
as a matter of course, voluntarily permitted his policy with All Ss 
to lapse (J.A. 12, 13, 35, 36). 


Our sequence of events now progresses further and becomes in- 
dicative of the shoddy, loose and negligent manner in which Appel- 
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lant conducted its business. This becomes amply clear by the lack 
of any probative testimony to the contrary on the part of Appellant’s 
only witness. 


As noted, Appellant took possession of Appellees’ goods on Sep- 
tember 10 and 13, 1963. By late October, 1963, Appellant still 
had not shipped Appellees’ goods. This inordinate delay of almost 
two (2) months was never explained by Appellant to Appellees, 
either by Mr. Pincus at any time, or by Appellant’s only witness 
(J.A. 50). By this time, the long, unexplained delay, the large unex- 
plained charges for packing received by Appellees (who packed per- 
sonally most of their goods (J.A. 5, 7), and the failure of the goods 
to reach Las Cruces, New Mexico, all convinced Appellees and Alex 
Smith, Sr., that the goods now should not be shipped but stored 
temporarily with Appellant (J.A. 14, 26, 34). 


On October 25, 1963, Alex Smith, Sr., father of Appellee Alex 
Smith, Jr., left Mexico City for a business matter in New York. Mr. 
Smith, Sr., is the president of Xerox Corporation in Mexico (J.A. 25), 
and it was in this connection that he had to be in New York. While 
there, he made a special trip to Washington, D. C., for the specific 
purpose of ascertaining the problem with the Appellant and the 
goods (J.A. 14, 25, 26). Appellant had been put on notice as to 
Smith, Sr.’s arrival (J.A. 26). No explanation for the delay was given 
by Mr. Pincus to Smith, Sr. It was then that Smith, Sr., personally 
advised Mr. Pincus that due to this unheard of, unexplained delay, 
the costs involved and the border arrangements, Appellant would 
have to hold and store Appellees’ goods until a later date when 
another suitable time could be found to obtain the permits with 
which to bring the goods across the border (J.A. 26, 32, 33, 34). 
Mr. Pincus agreed to this storage arrangement (J.A. 34). 


During this meeting, Mr. Smith, Sr., asked Mr. Pincus specifi- 
cally if the charges he was about to pay included insurance; if the 


written documents given to his son (which Smith, Sr., now had with 
him) reflected the insurance agreement; and if a detailed statement 
could be mailed to him. Mr. Pincus again represented to Smith, Sr., 
that the payment he was about to make (and the $25.00 deposit 
made by his son in September) and the written documents in his 
possession covered everything, and that everything was taken care 

of inclusive of full insurance coverage (J.A. 26, 27, 28, 29, 35). Mr. 
Smith, Sr., then paid to Mr. Pincus a total of $380.96 partly in cash 
and part by check, and a receipt for same was given to Mr. Smith 

(J.A. 29, 69). This meeting between these two persons took approxi- 
mately a half hour (J.A. 31). During this time, Mr. Pincus supplied 
information orally to Mr. Smith, consulting with several employees 
about the account. Mr. Pincus had no wnitten records pertaining to 
the Smith account which he could consult or from which he could 
render on the spot, in person, the statement requested by Smith Sr. 
No file or the customary written evidence of the Smith account was 
consulted or placed before Mr. Smith, Sr. (J.A. 31, 32). After pay- 


ing the bill, Mr. Smith, Sr., departed from the premises and went on | 


to Mexico. It was not until after this meeting that packing lists and 
a statement (other than bills) were sent to Appellees—some two 
months after Appellant had first picked up Appellees’ goods. The 

packing lists were received by Appellees in late October or early 
November, 1963 (J.A. 12, 66, 67). The Smiths received a statement 
also noting Smith, Sr.’s payment in full on October 26, 1963 (J.A. 
30, 75). It is interesting to note that this statement showed a bal- 


ance due Appellant of $25.00 (J.A. 30, 75). Smith, Sr., immediately | 
sent a letter to Appellant contesting this in view of the fact he had | 
just paid in full $380.96 (J.A. 30, 70, 71). It should also be noted | 


that in addition to the packing lists, Appellees constantly received | 
bills from Appellant on a monthly basis all throughout the period 
involved in this case, all of which bills were always paid (J.A. 14, 73, | 
74). Other than the foregoing documents, no other correspondence! 
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of any nature was sent to Appellees, inclusive of no notice of the 
fire which destroyed their goods, as will be shown later (J.A. 14, 17). 


By virtue of the order to hold and store the goods, and the 
reasons therefor, given by Mr. Smith, Sr., and agreed to by Appel- 
lant (J.A. 34), Appellees’ goods remained in the possession of Appel- 
lant and were not shipped. In June, 1964, Appellee, Alex Smith, 
Jr., having returned to Washington, D. C., to set up a new residence 
after completion of school, contacted Appellant, in person, to have 
his goods taken out of storage and returned to him (J.A. 14, 15). 
While on Appellant’s premises, he requested of Mr. Pincus that he 
be permitted to remove certain items at that time from storage as 
he needed them. Mr. Smith was advised by Mr. Pincus that Appel- 
lant did not know where Appellees’ goods were but that “‘they are 
here, and everything is fine” (J.A. 15). Mr. Smith then later made 
a formal request upon Appellant for delivery of the goods by way 
of telephone and letter (J.A. 15). On June 16, 1964, Appellant de- 
livered to Appellees at their Washington, D. C., address what pur- 
ported to be the goods which Appellees gave over to Appellant in 
September, 1963! (J.A. 15, 16). Appellant’s agents returned approxi- 
mately a dozen articles to Appellees’ apartment, all of which were 
damaged or completely ruined (J.A. 15, 16). After recovering from 
his shock, Mr. Smith inquired of Appellant’s agents as to what hap- 
pened to his goods. He was then told “to call Mr. Pincus” (J.A. 16). 
Upon receiving the ruined articles, Mr. Smith, in the presence of the 
agent, made out a list of the goods and requested that the agent sign 
same confirming ‘the number, the condition and the receipt of these 
goods (J.A. 16, 17). These few ruined articles were all that remained 
of over a ton of goods initially given to Appellant in September, 
1963 (J.A. 8, 72, 73). 


Mr. Smith, Jr., immediately contacted Appellant about the de- 
struction of his goods, and spoke with Mr. Pincus (J.A. 17). It was 


on this occasion that Smith, Jr., for the first time, was advised of 
a fire which occurred on Appellant’s premises ““Some time ago,” but | 
Mr. Pincus gave no further information. When Mr. Smith inquired 
as to how a straw stool survived the fire but not the enormous 

amount of hard, valuable silver, Mr. Pincus gave no reply. Mr. Pincus 
stated that all details, “and everything,” would be taken care of later 
(J.A. 17, 18). No notice of any such fire was ever sent to Appellees, 
either at their Washington, D. C. referral address, or to their address ! 
in Mexico (J.A. 14, 17), notwithstanding the fact that constant | 
monthly bills reached Appellees promptly in Mexico City. The very | 
next day, Smith, Jr., sent a letter (dated June 17, 1964) to Mr. Pin- | 
cus in which he referred to their phone conversation and asking for | 
full details regarding the fire and his insurance within the week (Mr. | 
Pincus never contacted Smith, Jr., nor did he or any other member | 
of Appellant reply to the aforesaid letter (J.A. 18, 19). Asa mat- | 
ter of fact, Appellees never heard from Appellant again (J.A. 19). | 
Mr. Smith soon employed an attorney to represent him and to ob- | 
tain information (J.A. 19). It was by this means that Smith, Jr., | 
learned—in July, 1964—that Appellant sustained a fire on its premises | 
in February, 1964 (J.A. 19). Subsequent to the effects of this | 
tragedy, the Smiths began the painful task of attempting to ascer- ! 
tain the true and precise value of all the earthly goods which they 
had lost in the fire, and in these regards prepared a list of said goods 
and through their research and the aid of their family determined 
the value to be $14,000.00. (J.A. 19, 20, 21, 22, 23, 72, 73). 


At the trial below, Appellant (defendant) produced one witness 
in its behalf, one Herman Kallins, who, for the past 18 years, has 
served Appellant in the capacity of warehouse superintendent and 
secretary (J.A. 36, 37). All of the testimony of this witness related 
to what his company’s business practices and procedures would be | 
under normal, general operating conditions. The witness himself, | 
being a warehouse superintendent, spent little or nothing in the way 
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of time in Appellant’s front office, was not familiar with the Appel- 
lees, had no knowledge of the delay in shipping or of any other facts 
in this case and questions concerning insurance were handled by his 
front office (J.A. 48, 49, 50). Neither could the witness explain 
variances in his company’s ledger entries concerning billing to Ap- 
pellees (J.-A. 50, 51). Mr. Kallins did testify that based upon the 
documents left with Appellees at the time their goods were picked 
up, it appeared that Appellant’s agent was instructed to get the 
amount of insurance desired by Appellees (J.A. 48, 49). This would 
contradict the earlier testimony of Mr. Kallins with regard to the nor- 
mal business practices of his company. It also appears that neither 
Appellant nor its witness even had the correct destination marked 
for the intended shipment of Appellees’ goods. The evidence showed 
that Appellant listed Appellees’ goods for a foreign shipment to 
Mexico, rather than a domestic shipment to La Cruces, New Mexico 
(J.A. 51). 


On the basis of all the foregoing facts, testimony and evidence, 
the Trial Court found that indeed there was an oral contract on the 
part of Appellant to insure Appellees’ goods; that the relationship of 
Appellant to Appellees’ goods was that of initially a common car- 
rier, and that this was the foundation upon which Appellant’s liabil- 
ity was initially based; that this gave rise to the further liability based 
upon the multitude of oral and written representations to Appellees 
and Alex Smith, Sr., that the goods in fact were insured as reflected 
in the receipts and in the agreements and conversations between all 
involved. Judgment was entered for the Smiths for $7,057.00, plus 
interest from June 30, 1964, the date the Smiths came into posses- 
sion of concrete knowledge concerning the fire. 


Ee 


1] 


ARGUMENT 


I. The Evidence With Respect to Insurance: 


The argument contained in the brief of Appellant (p. 12, et seq.) | 
claims not to challenge the Trial Court’s findings on the basis of 
being “clearly erroneous,” yet it attempts to challenge the conclu- | 
sions of law drawn by the Trial Court by seeking small inconsisten- | 
cies in a rather lengthy search and reproduction of the testimony | 
contained in Appellees’ case. Appellant’s argument does not really 
meet the point that what the Appellees, as plaintiffs below, attempted | 
to prove all along was that initially liability attached to the Appel- | 
lant as a common carrier. From this there flowed another liability | 
based upon written and oral evidence in the form of a multitude of | 
representations on the part of Appellant to Appellees that their | 
goods were insured at all times; that confirmation of this was to be | 
relied upon by Appellees by virtue of the written documents to this | 
effect already in their possession, and the fact that payment in full | 
was made; and that Appellees relied upon these continuous represen: 
tations to their detriment. Because of these factors the Trial Court | 
found that an oral contract to insure, and of insurance, existed. Be: 
fore briefly discoursing upon what the evidence and the testimony | 
in this case conclusively proved, Appellees, submit that objectivity | 
on its part was more prevalent in this case than in the vast majority’ 
of litigation. The Trial Court itself felt so much so that it commented 
upon same in its opinion (J.A. 62). From the complaint-stage of | 
this case through to the last word of the trial not one embellishment | 
or variation appeared in the facts and testimoney as presented, nor 
is there a blemish to be found upon the integrity of all those who | 


participated in Appellees’ case. The same may be said of Appellant. 
In discussing the evidence and testimony with respect to insur+ 


ance, Appellees do not intend to here set forth large portions of ex- 
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cerpted matter. Rather, in support hereof, Appellees rely upon the 
transcript and Joint Appendix references it has set forth in its Coun- 
terstatement of the Case and respectfully requests the Court to refer 
to same, as the pattern which unfolds here is an abbreviated duplica- 
tion of that which appears there. 


The evidence and testimony in this case establish a valid oral 
contract and liability on the part of Appellant through the follow- 
ing chain of events, actions and representations: 


A. Appellees’ contract with Appellant to ship goods. 


B. Appellees request insurance and are given written documen- 
tation bearing the amount of insurance requested, a stated rate per 
thousand, and make an initial payment to bind the contract. 


C. Appellant takes Appellees’ goods and becomes a common 
carrier and represents that the goods are insured and that further 
written evidence of same shall be forthcoming. Further oral repre- 
sentations and assurances as to full insurance coverage are given by 
Appellant to Appellees by telephone. 


D. Based upon the aforesaid representations, and in reliance 
thereon, Appellees allow a previous insurance policy on their goods 
to lapse in the belief that when their goods left their home, they 
were insured. 


E. For some unknown reason, Appellant does not ship Appel- 
lees’ goods and an inordinate delay occurs for almost two months. 
Smith, Sr., arriveson the scene and meets personally with Appellant’s 
president, and advises him that the delay and the costs make it neces- 
sary that Appellant hold and store Appellees’ goods. Appellant agrees 
to hold and store the goods. An oral contract is now made and Ap- 
pellant represents to Smith, Sr., that the goods are fully insured now 
and that the written documents initially given to Appellees, and 
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Smith, Sr.’s payment in full, are all that are necessary to take care 


of everything and that they assure full coverage. Smith, Sr., departs | 


in the belief that between the written documents, the payment in 
full and the constant representations as to the goods being insured, 
that the goods are now in fact insured while in storage. 


F. All bills sent to Appellees are fully paid. 


G. Approximately 100 days later a fire occurs and Appellees’ 
goods are destroyed. No notice is sent to Appellees concerning the 
fire. 


H. Appellees attempt to reclaim their goods and are shocked 
to discover that from over a ton of property given to Appellant, only 
a dozen ruined articles are returned. Appellees are told of a fire and 
that all details and insurance would be taken care of. They never 
hear from Appellant again. 


I. Appellees obviously relied upon the representations of Ap- 


pellant to their detriment, while Appellees’ money was taken by Ap- 


pellant, even after the goods were destroyed. 


J. Appellant produced a witness who virtually could not testify 
as to any aspect of this case, who offered no testimony to counter | 
the evidence presented by Appellees, and who merely highlighted the 
shoddy nature of Appellant’s business. 


K. All of the foregoing statements are specifically supported by | 
the testimonial and evidentiary transcript and Joint Appendix refer- 
ences in Appellees’ Counterstatement of the Case, supra. 


II. The Applicable Law: 


The evidence and testimony during the trial herein showed that 
the Appellant held itself out to the public as a local and long-distance; 
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transporter of goods, a mover and shipper, and a storage company. 
A storage and moving company that so holds itself out as engaged 
in the general business of moving for all who choose to employ it 
is, as to that part'of its business, a common carrier. A. Arnold and 
Son Transfer and Storage Co. v. Weisiger, 224 Ky 659, 6 SW 2d 
1084; Collier v. Langan and Taylor Storage and Moving Co., 147 
Mo App 700, 127 SW 435. At the trial, Appellant’s witness testified 
that Appellant was possessed of the appropriate licenses so as to be 
considered a common carrier. Initially, Appellant was the shipping 
carrier and Appellees were the shippers. This relationship was estab- 
lished upon the completed delivery to Appellant of Appellees’ prop- 
erty to be transported. The delivery in this case was accomplished 
when Appellees’ goods were ready for, and had been placed in the 
exclusive possession, custody and control of the Appellant for the 
purpose of their immediate transportation, and the Appellant had 
so accepted them. At this juncture, the liability of Appellant as a 
common carrier commenced eo instanti. The fact that goods which 
are delivered for immediate transportation are detained at the car- 
rier’s warehouse pending the arrival of a vehicle on which to ship 
them, or for the ‘carrier’s temporary convenience, or for further ar- 
rangement in packing by the carrier, does not prevent the carrier be- 
coming liable as such, or reduce its liability to that of warehouse- 
man only. See Barron v. Eldredge, 100 Mass. 455; and Hill Mfg. Co. 
v. New Orleans, M. and C. R. Co., 117 Miss. 548, 78 So. 187, cert. 
denied, 248 U.S. 571, 63 L. Ed. 426, 39 S. Ct. 11. In such a case, 
the deposit is a mere accessory to the carriage, and does not post- 
pone the commencement of its liability as a common carrier to the 
time when they (the goods) are actually put in motion toward the 
place of their destination. Yazoo and M. Valley R. Co. v. Nichols 
and Co., 256 U: S. 540, L. ed. 1081, 41 S. Ct. 549. It should also 
be noted in this discourse that the liability of a common carrier for 
such goods is not dependent on the issuance of a shipping receipt 
or a bill of lading. 13 Am Jur 2d § 258, and cases cited. 
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The conclusion is that initially Appellant acted as a common | 
carrier. The law is clear that common carriers are held to be insurers | 
against fire. 14 Am. Jur. 2d § 508. | 


As to the oral contract herein involved, oral contracts are valid 
in this jurisdiction. See Washington Fidelity Insurance Co. v. Bur- 
ton, 287 U.S. 97 (1932), and Resnick v. Wolfe and Cohen, D. C. 
Mun. App., 49 Atl. 2d 809 (1946). It has also been held that a 
contract of insurance may rest partly in writing and partly in parol. 
See Parker’s Fruit Co. v. Fireman’s Fund Ins. Co., 151 Cal. App. 
2d 6, 311 P. 2d 62 (1957). 


Appellant, in its brief, seems to rely heavily upon its thesis that | 
the belief of one party, in his subjective view, that he is insured or 
that he has entered a contract of insurance is not determinative (Ap- | 
pellant’s Brief, p. 28). Appellees support this view. However, Appel- | 
lant surely cannot be referring to the case at hand. If it is, then Ap- 
pellant has completely overlooked the evidence and testimony to 
the specific effect that Appellees’ belief and reliance was inculcated | 
in Appellees by the written documents and spoken representations 
heaved upon Appellees by the Appellant. The multitude of cases | 
excerpted and cited by Appellant in its brief have absolutely no ap- | 
plication to the facts of the case at hand. | 


The conclusion of the Trial Court herein in its Memorandum 
of Opinion, is aptly and precisely put, especially at page 6 thereof: | 


“Plaintiffs have proven a valid oral contract to 
insure. Consideration may be found in the plaintiff's 
entry into the contract for pickup, packing and ship- 
ment. The $25.00 deposit and the money paid defend- 
ant on October 25 are also consideration for defend- 
ant’s promise to insure. Defendant never objected to 
the amount of insurance shown on the pickup slip. 
The amount of the insurance, therefore, was at least 
$7,000. Given the original range of $7,000 to $8,500, 
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defendant's assurances that plaintiffs were fully coyv- 
ered are necessarily binding with respect to the lesser 
amount. Couch on Insurance 2d, § 14.21. (Empha- 
sis supplied) The coverage was to begin when the 
goods left ‘plaintiffs’ house and Mr. Pinkus’ [sic] state- 
ments to Mr. Smith’s father establish that all normal 
risks were! covered ... The contract to insure was 
made before October 25, at a time when the parties 
were in the relationship of owners and shipper or for- 
warder. Accordingly, the Court finds that coverage 
as to fire was within the normal and natural expecta- 
tion of the parties. Couch on Insurance 2d, § 14.16, 
14.18.” (J.A. 61, 62) 


In connection with its burden of proof, Appellees, at each step 
of the way, have proven all elements of a contract to insure on the 
part of Appellant. Appellees were on the receiving end of all the 
representations and assurances. Appellant at all times had before it 
the written statements as to the amount of insurance requested, the 
rate per thousand, and the instructions of Appellees. At no time did 
Appellant contest these items or Appellees’ instructions. At trial, 
Appellant again failed to come forward with evidence and testimony 
to prove anything to the contrary. It is submitted that the Appel- 
lant failed in its burden of proving the non-existence of a'contract 
to insure. Indeed, as the Trial Court stated in its Memorandum 
Opinion at page 7: 

“... Whatever defendant may have intended to do, 
defendant understood plaintiffs’ wishes and misled 
them, consciously or unconsciously, into believing 
they were covered. This went beyond a casual con- 
versation. Plaintiffs were misied throughout the entire 
relationship involving numerous contacts between the 
parties and in these circumstances . . . the full ingre- 
dients of a true meeting of the minds and hence con- 
tract are present ... Those who deal with the pub- 
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lic cannot by inaction and equivocation avoid respon- 
sibility for commitments which they tacitly accept as 
a condition of doing business...” (J.A. 62, 63) 


Ill. Allowable Interest 


The District of Columbia Code, Section 15-109, 1961 edition, 
as amended, gives discretion to the Trial Court to include interest as | 
an element in the damages awarded if the Court finds such an award | 
to be necessary in fully compensating a plaintiff. Obvious bad faith | 
and/or extraordinary reasons are necessary under our local Court | 
decisions to warrant a departure from the normal rule enunciated in | 
our statute. It is obvious that the Trial Court herein in making its 
award of interest, was quite moved by the extraordinary circumstances'| 
involved in this case. The evidence and testimony showed that Appel- | 
lant, from beginning to end, took advantage of Appellees. The mul- | 
titude of representations and misrepresentations; the inordinate un- | 
explained delay in shipment; the lack of Appellant’s organization in | 
having few records concerning the Smith account, except for billing; | 
no notice of the fire being sent; incorrect listing of the initial desti- | 
nation; the continuous charges for non-existent goods; and the gen- | 
eral shoddiness—all on the part of the Appellant—obviously con- | 
strained the correct award of interest by the Trial Court. This is | 
expressed in the portion of the Trial Court’s Memorandum Opinion | 
as set forth supra. The facts of this case left the Trial Court no alter- | 
native but to make such an award of interest in order to, in the’ 
words of our statute, “fully compensate . . .”” the Appellees herein. 
Under these circumstances, the Trial Court’s award of interest from | 
June 30, 1964, was not contrary to law. | 
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CONCLUSION 


On the basis of all the facts, evidence, testimony and the applic- 
able law, the Judgment below should not be disturbed. It is submit- 
ted and respectfully prayed that the Judgment of the Trial Court 
herein be affirmed. 


Respectfully submitted, 


ARNOLD A. STAHL 

5500 Prospect Street 

Suite N-1020 

Chevy Chase, Maryland 20015 


Attorney for Appellees 


